BEFORE THE BOARD OF OIL, GAS AND MININLF ' L E @

DEPARTMENT OF NATURAL RESOURCES R
SECRETARY, BOARD OF
STATE OF UTAH OIL, GAS & MINING
IN THE MATTER OF THE PETITION REPLY OF WESTERN STATES
FILED BY THE DIVISION OF OIL, GAS MINERALS CORPORATION TO
AND MINING FOR AN ORDER RESPONSE OF JUMBO MINING
REQUIRING IMMEDIATE COMPANY TO WESTERN STATES’

RECLAMATION OF THE DRUM MINE,
FROM WESTERN STATES MINERALS
CORPORATION AND JUMBO MINING
COMPANY, MILLARD COUNTY, UTAH

MOTION FOR DISCOVERY, AND
RESPONSE TO JUMBO’S CROSS
MOTION FOR PROTECTIVE ORDER

Docket No. 97-009
Cause No. M/027/007
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COMES NOW Western States Minerals Corporation, Respondent in the
above-captioned petition (hereinafter “WSMC”), with a reply to the response of Jumbo
Mining Company (“JMC”) to WSMC’s Motion for an Order compelling discovery, and
with a response to JMC’s cross-motion for a protective order pursuant to Rule 26(c) of
the Utah Rules of Civil Procedure.

WSMC’S REPLY TO JUMBO’S RESPONSE

1. On July 14, 1987, WSMC sent a registered letter to JMC,
requesting that WSMC be given access to the Drum Mine to conduct discovery activities
pursuant to Rules 26 and 34 of the Utah Rules of Civil Procedure. WSMC'’s letter
requested a response from JMC within five working days. WSMC had received no reply
from JMC by July 28, 1997, and therefore filed its Motion for an Order Granting
Discovery.

2. JMC filed a “Response” to WSMC’s motion on August 22, 1997,

and avers therein that such motion is unnecessary because JMC is willing to grant
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WSMC access to JMC’s property, subject to five conditions. Paraphrased, these are: (1)
WSMC must provide ten days’ notice prior to entry; (2) WSMC’s discovery activities
must be approved by government agencies having jurisdiction; (3) WSMC’s discovery
activities must be approved by JMC; (4) WSMC must show proof of Workers’
Compensation coverage; (5) WSMC must indemnify JMC. Of these conditions, only No.
4 is acceptable as posed; condition (1) would only be acceptable with a much shorter
notice period. The other three conditions are unreasonable and unacceptable burdens on
WSMC'’s rights of discovery.

3. Rule 34 authorizes entry by one party to litigation upon land within
the possession or control of another party to that litigation. The rule is intended to
promote efficiency by providing the non-owner, non-possessory party with access to
discovery facts by inspection, testing or sampling. Conditions 2, 3 and 5 would
unreasonably restrict WSMC’s discovery activities, would impose delays that would
compromise WSMC’s ability to defend itself in the above-captioned.action, and would
have the potential to expose WSMC to liability for reclamation at the Drum Mine. For
the foregoing reasons, WSMC cannot agree to the conditions Jumbo seeks to impose on
WSMC’s access to the Drum Mine for discovery.

WSMC’S RESPONSE TO JMC’S CROSS-MOTION FOR PROTECTIVE ORDER

5. JMC, as the owner of the Drum Mine, is in sole possession and
control of the property that is the subject of the above-captioned action. WSMC, as a
named respondent in this litigation, faces the prospect of serious potential liability. To

gather facts on which to base its defense, and to form an estimate of liability, WSMC
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must inspect the property for which it is alleged to have reclamation responsibility. JMC
has sought a protective order under Utah Rule of Civil Procedure 26(c), seeking to
condition or deny WSMC’s access for discovery.

Utah Rule of Civil Procedure 26(c) provides that protective orders may be
had “for good cause shown,” to protect a party against whom discovery is sought from
“annoyance, embarrassment, oppression, or undue burden or expense . . .” attendant upon
discovery.

The discovery sought by WSMC will not result in any of the harms Rule
26(c) was intended to prevent. JMC has not alleged that any of those harms will result
from discovery, nor has JMC mad a showing of good cause to impose conditions on
WSMC'’s discovery activities. For these reasons, WSMC requests that the Board deny
JMC’s cross motion for a protective order.

DATED this 26™ day of August, 1997.

. MicHael Keller, .
Van Cott, Bagley, Cornwall & McCarthy
50 South Main Street, Suite 1600

P.O. Box 45340

Salt Lake City, UT 84145

Stephen D. Alfers, Esq.
Christopher G. Hayes, Esq.
Alfers & Carver

730 17" Street, Suite 340
Denver, CO 80202

Attorneys for Western States Minerals
Corporation
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the within and
foregoing REPLY OF WESTERN STATES MINERALS CORPORATION TO
RESPONSE OF JUMBO MINING COMPANY TO WESTERN STATES’ MOTION
FOR DISCOVERY, AND RESPONSE TO JUMBO’S CROSS MOTION FOR
PROTECTIVE ORDER to be delivered thls/_é day of August, 1997, by mail, postage
prepaid, and by telefax to the following:

Thomas A. Mitchell, Esq.

Assistant Attorney General, State of Utah
Attorney for the Division of Oil, Gas & Mining
160 East 300 South, Sixth Floor

P.O. Box 140857

Salt Lake City, UT 84114-0857

Fax: (801) 366-0221

Daniel G. Moquin, Esq.

Division of Oil, Gas and Mining
1594 West North Temple, Suite 300
P.O. Box 140855

Salt Lake City, UT 84114-0855
Fax: (801) 538-7440

Z. Lance Samay, Esq.

Attorney for Jumbo Mining Company
1 Washington Street

P.O.Box 130

Morristown, NJ 07963

Fax: (973) 540-1020

Lawrence J. Jensen, Esq.
Holland & Hart LLP
215 South State Street, Suite 500

Salt Lake City, Utah 84111
Fax: (801)36491?%% / /
I 4 / /(/
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BEFORE THE BOARD OF OIL, GAS AND MINING AUG 2 5 1997
DEPARTMENT OF NATURAL RESOURCES SECRETARY, 80ARD of
» GAS & MINING
STATE OF UTAH .

IN THE MATTER OF THE PETITION
FILED BY THE DIVISION OF OIL, GAS
AND MINING FOR AN ORDER
REQUIRING IMMEDIATE
RECLAMATION OF THE DRUM MINE,
FROM WESTERN STATES MINERALS
CORPORATION AND JUMBO MINING
COMPANY, MILLARD COUNTY, UTAH

RESPONSE OF WESTERN STATES
MINERALS CORPORATION

Docket No. 97-009
Cause No. M/027/007

N Nt g N’ st st e et e’ o’ e

COMES NOW Western States Minerals Corporation, Respondent in the

above-captioned petition (hereinafter “WSMC”), and offers its response.
JURISDICTION

1. WSMC avers that the statute cited as authority under which the
Division of Oil, Gas and Mining (hereinafter, the “Division” or “DOGM?”) brings this
action, Utah Code Annotated § 40-8-7 (1953) as amended) speaks for itself, and this
allegation therefore, requires no response.

2. WSMC avers that this allegation cites as authority a statute that
speaks for itself and, therefore, requires no response.

3. WSMC avers that the provisions of Section 63-46b-6 through 11 of
the Utah Code Annotated (1953 as amended) speak for themselves and, therefore

requires no response.
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4, WSMC avers that this allegation purports to be a restatement of the
provisions of R641-104-151.100, which speaks for itself and, therefore, requires no
response.

5. WSMC avers that this paragraph does not contain an allegation
and, therefore, requires no response.

WSMC’S RESPONSE TO THE DIVISION’S STATEMENT OF THE CASE

WSMC admits the allegation of the first and second sentences of this
paragraph. WSMC admits that it received permit approval for the Drum Mine, but avers
that the correct date of approval was November 28, 1983. WSMC denies that part of the
next two sentences which alleges that WSMC retaining reclamation responsibility for 42
acres of the Drum Mine; if WSMC had such responsibility, it satisfied the conditions the
Division imposed for releasing it. WSMC avers that the next sentence speaks for itself
and requires no answer. WSMC avers that the next sentence is a disputed statement of
fact, the resolution of which may affect WSMC’s interests; WSMC has no right of
possession or access to the Drum Mine, and has had none since October 12, 1988, lacks
sufficient information to form a belief as to the truth of the allegation contained therein
and, therefore, denies same. WSMC denies the allegations of the next sentence insofar as
they imply that WSMC has reclamation responsibility at the Drum Mine. The final
sentence in this paragraph states the Division’s prayer for relief, WSMC avers in
response that the Division is not entitled to relief, and their prayer should be denied as to

WSMC.
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WSMC’S RESPONSE TO THE DIVISION’S STATEMENT OF FACTS

6. WSMC admits the allegation of Paragraph 6.

7. WSMC admits the allegation of Paragraph 7.

8. WSMC admits the allegations of Paragraph 8.

9. WSMC denies the allegation of Paragraphs 9, and states that the
permit transfer with conditions was made by DOGM, at the insistence of Jumbo. WSMC
avers that it has met the conditions subsequently imposed by the Division on the transfer
of the permit to Jumbo, and denies that it has responsibility for reclamation of 42 acres of
the Drum Mine.

10.  WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 10 and, therefore, denies same.

11.  WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 11 and, therefore, denies same.

12.  WSMC is aware that the Division sent a letter to Jumbo on August
1, 1996, and avers that the contents speak for themselves.

13. WSMC admits that it met with Division staff on August 6, 1996.
WSMC admits that the Division delivered a letter to WSMC personnel. WSMC denies
that such letter constituted an adequate explanation for the Division’s action attempting to
increase WSMC'’s surety estimate. WSMC avers instead that the Division’s attempt to
increase its surety is without adequate justification, is in violation of R647-4-113-6, and

is an abuse of the Division’s authority.
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14. WSMC is aware that Jumbo sent a letter to the Division on August
6, 1996, and avers that the contents speak for themselves.

15.  WSMC admits having received a certified letter sent by the
Division on August 9, 1996. WSMC admits that it received a certified letter sent by the
Division on August 17, 1996. WSCM avers that the contents of the letters speak for
themselves.

16.  WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 16 and, therefore, denies same.

17. WSMC admits the allegations of Paragraph 17.

18.  WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 18 and, therefore, denies same. WSMC avers that if sucha
fax was sent, the contents speak for themselves.

19.  WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 19 and, therefore, denies same. WSMC avers that any
proceeding which alleges that it has reclamation responsibility for the Drum Mine will
result in substantial prejudice to its interests.

20. WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 20 and, therefore, denies same.

21. WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 21 and, therefore, denies same.

22. WSMC avers that Paragraph 22 speaks for itself, and needs no

response.
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23.  WSMC denies that it is an operator of record at the Drum Mine,
and denies that it is in noncompliance with § 40-8-16(2)(c) and Rule R647-4-117.4.
WSMOC avers that the second sentence of this paragraph states a legal conclusion
interpreting the authority granted by the above-mentioned statutory and regulatory
provisions. WSMC avers that those provisions speak for themselves and, therefore, the
second sentence of this paragraph needs no reply.

.WSMC’S AFFIRMATIVE DEFENSES

A. WSMC avers that the Division’s “Petition for an Order Requiring
Immediate Reclamation of the Drum Mine” fails to state a claim on which relief can be
granted and, therefore, should be denied.

B. WSMC avers that the Division is barred from seeking the order it
requests by the doctrines of estoppel, laches, and waiver.

WSMC’S STATEMENT OF FACTS

WSMC realleges and incorporates by reference the foregoing responses
and allegations and further affirmatively alleges as follows:

1. WSMC conveyed all of its right, title and interest in the Drum
Mine to Jumbo Mining Company in 1988.

2. DOGM made the full final transfer of the Drum Mine reclamation
permit to Jumbo, and the return of WSMC'’s surety, dependent on two conditions
subsequent: that WSMC and Jumbo resolve the issue of which entity is responsible for

reclamation under the contract of sale, and that WSMC, Jumbo, or both of them,

040\152968.V1 5



demonstrate the existence of an adequate supply of topsoil for reclamation. See Exhibit
A.

3. WSMC received a judgment, domesticated in Utah, that fixed
reclamation responsibility on Jumbo. See Exhibit B. That decision, which has been
appealed and was affirmed by Colorado’s intermediate Court of Appeals, has not been
stayed, and is in full force and effect. Although Jumbo has sought certiorari from the
Colorado Supreme Court, the decision remains in full force and effect pending the
Supreme Court’s decision on whether or not to review Jumbo’s petition.

4. The Division has approved a source of topsoil, see Exhibit C, and,
therefore, both conditions set forth in Exhibit A have been satisfied, and WSMC is
entitled to a release from further reclamation responsibility, and the return of its surety.

PRAYER FOR RELIEF

WHEREFORE, WSMC requests that the Board enter the following order:

A. Dismiss the Notice of Agency Action requested by the Division, to
the extent that action is directed at WSMC.

B. Issue a declaration that Jumbo Mining Company is the sole
operator of the Drum Mine, as defined in Utah Rev. Stat. § 40-8-4(12), and as the
operator is solely responsible for all reclamation at the site and compliance with all
applicable statutes and regulations, in particular, R647-4-120.

C. Issue an Order requiring the Division forthwith to assess the

correct amount of reclamation surety and levy such amount against Jumbo Mining
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Company as a condition of the renewal or grant of any additional permits to Jumbo
Mining Company.

D. Issue an Order requiring the Division to return to WSMC the full
amount of its surety, as required by Utah Rev. Stat. §§.40-8-19 and 40-8-14(5) and R647-
4-113.

DATED this 25" day of August, 1997.

H. Michael Keller, Es§.
Van Cott, Bagley, Cornwall & McCarthy
50 South Main Street, Suite 1600

P.O. Box 45340
Salt Lake City, UT 84145

Stephen D. Alfers, Esq.
Christopher G. Hayes, Esq.
Alfers & Carver

730 17" Street, Suite 340
Denver, CO 80202

Attorneys for Western States Minerals
Corporation

040\152968.V1 7



CERTIFICATE OF SERVICE

I hereby certify that I caused to be mailed, postage prepaid, a true and
correct copy of the within and foregoing RESPONSE OF WESTERN STATES
oY .
MINERALS CORPORATION thlséf_ ay of August, 1997, to the following:

Thomas A. Mitchell, Esq.

Assistant Attorney General, State of Utah
Attorney for the Division of Oil, Gas & Mining
160 East 300 South, Sixth Floor

P.O. Box 140857

Salt Lake City, UT 84114-0857

Daniel G. Moquin, Esq.

Division of Qil, Gas and Mining
1594 West North Temple, Suite 300
P.O. Box 140855

Salt Lake City, UT 84114-0855

Z. Lance Samay, Esq.

Attorney for Jumbo Mining Company
1 Washington Street

P.O. Box 130

Morristown, NJ 07963

Lawrence J. Jensen, Esq.
Holland & Hart LLP
215 South State Street, Suite 500

Salt Lake City, Utah 84111 ,
D/% : %/%
v 7 - =
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FORM MR-TRL For Division Use:

(Revised 3/89) File No.:

1. (a)
(b)
(c)

(d)

2. (a)

(b)

3. )

(b)

(c)

Effective Date:
DOGM Lead:

STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES
OIVISION OF OIL, GAS AMD MINING e T2 IR
355 Hest North Temple D :('!'AFEE\'{: [ERNE
3 Triad Center. Sulte 350 ﬁ A 3 3
Salt Lake City, Utah 84180-1203 et
(801) 538-5340 JuL 111989

TRANSFER OF NOTICE OF INTENTION DIVISION 0=
LARGE MINING OPERATIONS .. OIL.GAS & MIKIHG
' ===00000~-= o

Notice of intention to be transferred (file number): M/027/007

Name of mining operatton: Drum Mine

Location of mining operation (county): Millazd - luah

Name, telephone number and mailing address of the operator currently
holding the notice of intention (transferor):

Zesrern States lMinerals Corporation
4975 Van Gordon Street
“heatridge, Colorado 80033

Name, telephone number and mailing address of the operator aquiring
the notice of iIntention (transferee):
Company
6305 Ferp Spring Cove
Austin, Texas 78730 512- 346-4517

Name, telephone number and address of the authorized representatives
of the Transferee. to whom any notices under the provisions of the
Utah Mined Land Reclamation Act may be sent:

Same as _above Kr. E.3. King

The total disturbed area identified in the approved notice of
intention: l43.7acres original; 126 revised acres

The actual number of acres disturbed by the operation through date of
transfer:

Attach a legal description of. above acreages as Appendix "A" and a
map of suitable scale with actual disturbed areas clearly shown and

identified. E0000553

4. This aoplication must be accompanied by a fully executed and signed

_A/@é@__

Reclamation Contract (Form MR-RC).



FORM MR-TRL PAGE 2
(Revised 3/89)

SWORN STATEMENT OF TRANSFEROR
I, ALL,A.N R C.ar:.wy being first duly sworn under
7

oath, deposes and says that I am SEC&ET‘ARY
WESTERQAN STATES tofficer or -.ong)

of Minsewr aLs CORPORATION; and that I am duly authorized to

(Corporacion/Company Name)

execute and deliver the foregoing obligations; that I have read

the said application and fully know the:contents  -thereof; that
all statements contained in.the transfer applxcatzon ‘are true
and correct to the best of my knowledge and be11e£ based upon
the attached map and calculations forwarded to me by E. B.
King of Jumbo Mining Company. By execution of this statement
I certify that the Transferor is in full compliance with the
Utah Mined Land Reclamation Act, the Rules and Requlations
Promulgated thereunder, and the terms and conditions of Notice
of Intention No.m /027 Zoo_‘z.

Western States Minerals Corporation hereby makes no
representation in regard to the allocation of responsibility

for reclamation as between Western States Minerals Corporation

and Jumbo Mining Company.

Aatgnacure

Name (Typed or Prine)
TARY — wWsMC

Ticle

Subscribed and sworn before me this _/, day of 2;‘ 2 '
19&‘ . y - / /

L/// Nocary chate

My tommission expires:

e aie 2 . 19 9/
7
state of &,/ b C) E0000S54
County of o . . ) ss.

/‘/’/'



FORM MR-TRL PAGE 3
(Revised 3/89)

FINAL SHORN STATEMENT OF TRANSFEREE

E.B. King being first duly sworn under oath,

depose and say that I am President

(officer or agent)

of Jumbo Miniﬁg Company ‘f and that I am duly authorlized to

(Corporation/Company Name) s Co e
execute -and deliver-the foregoing osllqations: ‘that I ‘have Fead‘the
application and fully understand the contents thereof; that all statements
contained in the transfer application are true and correct to the best of my
knowledge and belief. By execution of this statement, the Transferee agrees
to be bound by the terms and conditions of Notice of Intention

No.’ 1/027/007__, the Utah Mined Land Reclamation Act, and the Rules and

Regulations promuigated thereunder. ’(4_[1(;’* ofor Fhese issucs »
of wihiieh ,l‘( Drvisiow, the At of Acath and Tranderor are onhedsee

Slg'natu‘re\
Name (Typed or\PrInt) E.B. King

Title President

Subscribed and sworn before me this _10siday of July , 19_89 .

Zé Notary Public

My commission Expires:

. %%. ]9_&:
State of : )

} ss. IR
County of \ : ) 3 EOOUOSESH
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DISTRICT COURT, COUNTY OF JEFFERSON, STATE OF LoromapoMAY 16 1994

ase No. ivision ~ F
Case No. 90-CV-3966, Di 9 JungER: ‘FERSON COUNTY

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND JUDGMENT ON ALL-
REMAINING NON-REFORMATION ISSUES

WESTERN STATES MINERALS CORPORATION,
a Utah corporation,

Plaintiff, 2
A7 1278
V. 4’.’« 2? ’49’
ASOMA (UTAH), INC., a Delaware > | 2 7.4—;«
corporat:lon JUMBO MINING CO. , an :

unincorporated association,
ED B. KING, a/k/a E.B. KING and
JANET KING,

Defendants.

The parties have agreed and the Court has ordered that all
evidence at the preliminary injunction hearing heard March 31,
1391, and all evidence admitted at the Phase One trial as reflected
in the transcript of the Phase One trial which was heard in May,
1992, as well as evidence heard in this Phase Two proceeding
beginning May 2, 1994, shall be considered as part of the evidence
for this Court’s ruling on all remaining issues.

Plaintiff, Western Stat;es Minerals Corporation ("Western"),
sold a gold mining operation in Utah to Defendants ASOMA and Jumbo.
At all pertinent times Defendant Edwin B. King was acting for ASOMA
and Jumbo. On October 8, 1992, this Court entered Findings of

Fact, Conclusions of Law and Orders reforming the contract for the
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sale of the Drum Mine by Western to Defendants in a proceeding
referred to as Phase One. Judgment entered on Western’s claim for
reformation, the second claim in its Complaint, on February 23,
1993, nunc pro tunc to January 27, 1993. The contract has now been
reformed. The Court incorporates the Findings of Fact and
Conclusions of Law from October 8, 1992, in this Order.

FACTS

On June 30, 1988, Mr. King, acting on behalf of the Defendant
ASOMA entered into an option agreement to purchase the Drum Mine
from Western. Jumbo Mining Company is the successor in interest to
ASOMA and is a Defendant in this action as well. Defendants knew
that the Quitclaim Deed that was part of the Agreement was supposed
to say that the "Assignee" (i.e. ASOMA) had the responsibility for
reclamation at the mine. Defendants knew that the Quitclaim Deed
contained an error which said Assignor had the obligation to
reclaim. Defendants nonetheless went ahead and closed on the
contract on October 12, 1988, knowing there was an error in the
Quitclaim Deed.

The Defendants in fact had agreed to be responsible for all
reclamation on the lode mining claims and the properties. The
parties and Mr. King on behalf of the companies he represented had
discussed the reclamation matter during the 90 day due diligence
period prior to closing on October 12, 1988. Prior to closing,
Mri King obtained information concerning heaps which were built by
Western without fitst receiving construction permits, and he

-
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learned that there was a shortage of stockpiled ¢ opsoil which would
be needed to reclaim the mine site when the mining operation was
finished. Defendants agreed to do complete reclamation,
specifically including the taking care of unpermitted heaps and the
topsoil problem.

The evidence established that reclamation requires the posting
of a bond with the state of Utah. The parties contemplated that
reclamation, as the term is used in this contract, included putting
up a reclamation bond. Mr. King knew that the state of Utah
required it, the parties discussed the reclamation matter, and
Mr. King conceded during the due diligence period in his
conversations with Mr. Cerny that he was obliged to post a bond but
was having difficulty in obtaining one. While the contract does
not require Defendants to post bond before closing, the evidence
establishes that the posting of a bond is a requirement of
reclamation. Because the parties intended and the Defendants
agreed that Defendants would assume all reclamation, the contract
therefore requires the Defendants to assume all reclamation at the
Drum Mine site, specifically including the posting of a reclamation
bond sufficient to bond all reclamation at the mine.

After closing, things did not go well for Mr. King and his
companies. He at first acknowledged that he was to do all the
reclamation work; later his stance changed radically and he wrote
a letter telling Mr. Cerny of Western that Defendants were only

going to do reclamation work on the areas that they mined, taking



the stance for the first time that he had no® duties to reclaim
previously disturbed areas of the mine. He also communicated thi_s
to people at the Division of 0il, Gas and Mining (DOGM) in Utah.
He then furnished them maps which, for the first time, contradicted
previous maps he had furnished to the Utah authorities. The new
maps showed areas where Defendants asserted Western had to do
reclamation. In the letter he wrote to Mr. Cerny, Mr. King
enclosed a partial copy of the contract and pointed out the
provision that "Assignor shall be responsible" for reclamation at
the mine. This conduct by Defendants was a clear, unequivocal
repudiation of the contract requirement that they assume all
reclamation responsibilities at the Drum Mine, and it was a breach
of that contract.

The Defendants apparently assert that Western breached the
contract at closing by a failure to deliver the mining permit.
This contention is not supported by the evidence. The evidence
establishes that there had to be a transfer of the mining permit
through the Utah authorities from Western to Defendants, and that
no one contemplated that the permit could be completed and
delivered at the time of closing. A permit transfer could not be
completed until the new operator, ASOMA and Jumbo, posted a new
bond. This evidence establishes that the operating permit could
not be delivered at closing and was not expected to be delivered at
closing by the parties. Western cooperated in delivering documents
and maps and other materials to effect a complete change of

-4-
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ownership, and both Mr. King and the experts ‘cestified that the
permit could not be transferred at the time of closing. I
therefore find there was no breach of contract by Western in that
regard. The evidence does show that at a time subsequent to
Defendants’ breach of contract and Defendants’ repudiation of their
reclamation responsibilities, Western did report to DOGM that
Defendants were conducting tests on some of the unpermitted heaps
and that Western objected to Defendants’ actions. This caused
Defendants’ testing by sprinkling on those heaps to be shut down.
Given the prior anticipat:.ory repudiation of the contract by
Defendants, this conduct by Western is neither an actionable breach
of contract or a breach of contract.

Western has presented evidence in support of its claim for
damages for breach of contract. That evidence was presented
through the testimony of John Carmody, Western’s Vice President in
charge of administration and accounting, and through Exhibit 97A
through E. Mr. Carmody testified to approximately $142,000 in
damages consisting of: fees paid by Western to attorneys
representing Western in administrative matters before the Utah
mining authorities; miscellaneous expenses described as related to
those matters and efforts to resolve the dispute over reclamation
with Utah authorities; and labor costs to Western States. With the
exception of damages claimed for Western’s payments of reclamation
bond premiums from the date of closing in October 1988 to the
present, the Court disallowed the evidence of these damages on

-5-
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Defendants’ motion at the conclusion of the *trial. The Court
concluded that although evidence of payment of the bills to
attorneys may be some evidence of reasonableness, the Court was not
persuaded that it is reasonable to allow those items as damages
when the Western timeslips included charges in 8 hour increments
and attorney fees included multiple attorneys billing for the same
work. As to the remainder of the damages claimed, the Court finds
no evidence establishing that those costs and amounts were incurred
as a consequence of Defendants’ breach or that they were
reasonable. Plaintiff fajled to establish reasonableness of the
attorney fees or the time and fees of Western personnel. As to the
remaining area of damages, the bond premiums paid by Western to its
insurer for the reclamation bond in Utah, there was not enough
definite evidence to establish that the bond premiums can be
categorized as damages for the breach of contract that was proven.

The Court makes no findings on the alleged "groundwater
problem" or other "buried bodies" to which Mr. King has testified.
There is little evidence in the record on the alleged groundwater
problem. It was first discovered in 1989. There is no evidence
that the parties knew anything about it prior to the time of
closing. I do not find the remedying of the groundwater problem to
be included within the contracting parties’ understanding of the
term reclamation. This Order and Judgment therefore does not

address it.
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CONCLUSIONS OF LAW

There are unique circumstances in this case which justify the
order of specific performance by Defendants.

A court has discretion to order specific performance under a
contract where the contract shows that a party is clearly entitled
to the relief it seeks, and where a remedy at law is inadequate.
Hill v. Chambers, 136 Colo. 129, 314 P.2d 707 (1957). Western has
shown its entitlement to this relief, and Defendants shall be
required to perform all contract obligationé to assume all
reclamation at the Drum Mine site, ' specifically including
undertaking the bonding requirements imposed by the appropriate
public authorities in the state of Utah.

A party to a contract who repudiates the contract before the
time when his performance is to be completed commits a breach of
the contract. Repudiation will give rise to a claim for breach of
contract when the repudiating party shows, by words or conduct, or
both, a clear and definite intention not to perform the contract.
4 A. Corbin, Contracts, § 959 (1951); Restatement 2d, Contracts,
§ 250 (1981). Defendants clearly repudiated and breached their
contract with Western when they stated to Western and to the Utah
authorities that they did not intend to be responsible for all
reclamation at thé mine, notwithstanding their contractual
obligation to accept all reclamation obligations.

The party committing the first substantial breach of contract
has no right to complain of subsequent breaches by the other party

..7-



thereto. Scientific Packages, Inc. V. Gwinn,‘134 Colo. 233, 301
P.2d 719 (1956). Defendants committed the first and only breach in

this case by telling Western and Utah DOGM that Defendants would
not assume all reclamation obligations, by urging only a partial
permit transfer, and by refusing to take those actions necessary to
allow a transfer of the complete operating permit for the Drum
Mine. This obligation included accepting and bonding for all
reclamation including the unpermitted heaps and the topsoil
deficiency.

Every contract contains an implied duty of good faith and fair
dealing. Restatement 2d, Contracts, § 205 (1981). A claim for
breach of this covenant is a claim for money damages, and because
no money damages are being awarded for Defendants’ breach, there
can be no recovery for the breach of the covenant of good faith and
fair dealing.

An agent acting on behalf of a disclosed principal cannot be
held personally 1liable for breaches of contract. Fink v.
Montgomery Elevator Company, 161 Colo. 342, 421 P.2d 735 (1966).
The evidence was insufficient to establish that Ed King was a party
to the contract, and this being a necessary element of Western’s
claims against him for breach of contract, Western’s claims against
Mr. King cannot be established.

ORDERS
IT IS ORDERED AND ADJUDGED that as to Western’s first claim

for injunctive relief, that claim is moot and has been withdrawn by



Western. The Court has found for westerd and against the
Defendants on the second claim for relief for reformation. aqg
judgment entered on this claim on February 23, 1993, nunc pro tunc
to January 27, 1993. As to Western’s third claim for relief,
breach of contract - damages, the Court finds for Defendants and
against Western for failure to establish money damages as discussed
above. On Western’s fourth claim for relief, breach of cdntract -
specific performance - this Court finds for Western and against
Defendants and specifically Orders that Defendants, ASOMA and
Jumbo, are to forthwith perform all contract obligations to assume
all reclamation at the Drum Mine; this obligation includes
undertaking forthwith whatever bonding requirements are required by
the appropriate authorities in the State of Utah to effectuate the
clear purpose of this contract, which is that Defendants assume all
reclamation responsibilities. As to Western’s fifth claim for
relief for the breach of the covenant of good faith and fair
dealing, the Court finds for Defendants and against Western for the
game reasons related to the failure to establish money damages in
connection with the third claim for relief.

On Defendants’ counterclaims for breach of contract, the Court
finds for Western and against Defendants, there having been an
anticipatory repudiation and breach of the contract by Defendants

in April 1989. Judgment enters against the Defendants Jumbo and

ASOMA.
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All claims against Ed King in his indivhdual capacity are
dismissed. .
Western shall perform all of its-contractual obligations,
including its obligations to transfer to ASOMA all permits
necessary to operate the Drum Mine and to execute and deliver to

ASOMA and Jumbo all documents that might reasonably be required to

do so.
A

DONE AND SIGNED this {é day of May, 1994.

C;;/IHE—GOURT:
TAm Woodford W
District Court Judge

APPROVED AS TO FORM:

DON, MO FO , P.C. z;;;fNCE SAMA
£ %t 7
Lee/D. Foreman, #2567 Z. Lance Samay °~
Rachel A. Bellis, #12723 One Washington Street
150 East 10th Avenue Pogt Office Box 130
Denver, CO 80203 Morristown, NJ 07963
(303) 831-7364 (201) 540-1133
Counsel for Plaintiff William E. Mooz, Jr.
Western States Minerals Holland & Hart
Corporation 555 Seventeenth Street
Suite 2900

Denver, CO 80202
(303) 280-1600

Counsel for Defendants
ASOMA (Utah) Inc.,

Jumbo Mining Company and
Edwin B. King
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CERTIFIED RETURN RECEIPT
P 074 978 934

E. B. King

Jumbo Mining Company
6305 Fern Spring Cove
Austin, Texas 78730

Re:  Topsoiling Deficiency Resolution & Interim Reclamation Surety, Jumbo Mining

Company, D i /027/007, Mill untv. Utab

Dear Mr. King:

Please accept our apology for the unforeseen delay in providing 2 morc timely
Tesponse 10 your recent topsoil replacement proposal. On March 9, 1995, Djvision and BLM
staff met with Mr. Dave Harishorn of Jumbo Mining Company (JMC) to perform a joint site
inspection of the Drum Mine site. The inspection was conducted to evaluate several
proposed topsoil borrow arcas that JMC bas identificd to resolve the outstanding topsoil

permitting deficiency.

During our inspection of the proposed borrow aress, it became evident that &
sufficient volume of substirute topsoil material is available to make up the permmitting
deficlency. Mr. Hartshom indicated he did not determine whether more than the required

- 55,000 cu. yd. volume of topsoil moterial was pvailable. He agreed there is probably more

topsoil material available from the borrow sites than what is presently required. Becsuse it is
unclcar whether the existing heaps and associated disturbed areas were actually constructed

as originally designed and approved under Western States Minerals Company's (WSMC)
permit, it is possible that additional topsoil material may vitimately be needed to sucecasfully
reclaim the mine site disturbances. Accordingly, the Division encourages JMC to consider
stockpiling additional topsoil masterial to assist in their fina) reclamation efforts. The
Division and BLM jointly support the use of the proposed topsoil borrow areas for IMC's

usc in making up the topsoil deficiency.

As a condition to our spproval of the topsoil borrow arcas, the Division will require
IMC to clearly mark/identify the borrow areas on the ground such that there will be lile
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E. B. King
M/027/007
July 10. 1995

chance that the borrow areas will be adversely impacted during the continued period of
suspended operations. Beforc beginning miuing and processing operations that could
putendally impact the borrow areas, the substitute topsoil material must be stripped and

stockpiled.

An updated surface facilitics map must be provided identifying where the salvaged

~ topsoil material will be placed. The map should be labelled with the approximate volume of
topsoil in each stockpile. Upon final reclamarion of the mine site, all stockpiled topsoil
material must be analyzed for the following constituents to determine basic soil fertility and
the need for soil amendments; Texwre, % Organic mamer, pH, Nitrogen. Phosphorus, and
Potassium. The results of the analytical tests will determine which soi! amendments may be
required to enhance the sojl fertility and revegetative success.

The Division agreed to provide Jumbo Mining Company with a written assessment of
our findings following our onsite inspection. We heve also cvaluated your drifl reclamation
cost estimate {or stripping and stockpiling this borrow/topsoil material. A preliminary
interim reclamation surety estimate has been prepared (scc attachment). This esdmare is
based upon an escalation of the original approved WSMC surety estimate and IMC's
subsequent supplemental permitting amendments to the Drum Mine permit.

The original WSMC estimate has baen escalated from 1984 through 1994 using actual
Means Historic Cost indices. Escalation adjustments have also been made 1o IMC's 1989
reclamation estimates, which involve other areas that were permitted or proposed 1o be
included uader the existing Drum Mine permit. A five year future escalation of the
calculated 1995 interim surcty amount totals $425,200 (year 2000 dollars). The Division and
BLM reserve the right to increase or decrease 1his interim surety amount os pertinent
circumstances. permitting conditions and/or mine plan modifications require requisite surery
©* adjustments.

In & Murch 23, 1992 response leusr, IMC agreed to a stipulation/condition contained
in DOGM's January 14, 1992 - 2ad technical review of the Mizpah Pit and New Heap
permit amendments.  The condition required JMC 10 provide an updated, reformatted and
consolidated mining and reclamation plan/permit application. This updated plan would
include all previous and subsequently approved Drum Mine permit revisions and
amendments, within § months following DOGM's approval of the New Heap and Mizpah Pit
permit amendraents. On August 3, 1992, DOGM issucd a conditional tentative appruval for
‘both amendments. To date, we have not received 8 sufficient response from JMC which
would enable us to issue our final approval of these amendments. Therefore, thesc

amendments remain unapproved.
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E. B. King
M/027/007
July 10, 1995

Enclosed is a4 new permit transfer forra that will need to be signed by JMC and
Western States Minecals Company (WSMC), nutarized and returned to the Divitinn. The
new form will affectively transfer all of the remaining permitting and reclamation
respoasibilities for the entire Drum Miue property from WSMC to JMC. The transfer form
cannot be approved by the Division until a replacement surety is approved by the Board of

Oil, Gas and Mining.

A new Reclamation Contract (FORM MR-RC) will need to be completed and rerurned
along with the new surety. A copy of this form is enclosed. Please let us know what form
of surety you wish to post, s0 that the uppropriate surety forms can be sent to you. Beceuse
of the federal lands involved, the reclamation surcty will need to be made jointly payable to
Utah Department of Nawrul Resources, DOGM and the U.S. Department of the Interior,

BLM. :
Thank you for your patience and cooperation in completing this permitting action,

Please contact me or D. Wayne Hedberg of the Minerals saff if you have questions or
concerns in this rcgard.

Sincerely,

j_,,,c. F B.Mf;:)

Lowell P. Braxton
Associate Director, Mining

P
" Attachment: reclamation sarsty etrimare

Enclosures: FORM MR-TRL, PORM MR-RC & Guidtline
pe (w/atclunent):
Rody Cox, BLM. Warm Spring RA
Lee Foreman, WSMC cnaonael ™
David Hartshorn, Jumbe - Drum Mine
Don Osder, DWQ
MOZ7007.p8 -
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FORM MR-TRL PAGE 4

(Revised

This

3/89)
CERTIFICATION OF APPROVAL

Is to certify that I have examined the foregoing application and do

hereby grant the same, subject to the following limitations and conditions:

(a)

(b)

(c)

This transfer of .notice of intention grants only the right to affect
the lands described in Appendix "A".

The transferee has provided to ‘the Division a fully executed and
sfgned Reclamation Contract (Form MR-RC). The surety shall be
effective on the date-of transfer. -

The transferee, or such other person as required by UCA 1953, Title
40-8, has acquired legal right to mine for lands described in
Appendix "A".

COMMENTS:

Additional Conditions of Transfer - See Attachment 1

YA Aol
s K Vel

APPROVED:
~(Signature) s
Director, Division of 011, Gas and Mining
Effective Date: %/q/ﬁ
NOI No.: nyb33y007
APPROVED AS TO FORM:
bl UM iz~
YSignature)
Assistant Attorney General
E0Q0005&66

MN9/45-48
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(d)

(e)

]
(9)

(h)

@i

0

b

ATTACHMENT 1

Transter of Notice of Intention No. M/027/007
Certification of Approval
Conditions of Transfer

July 25, 1989

Conditions of Transfer (continued)

The Division will continue to hold the Transferor responsible for the rectamation of
approximately 42 acres of existing Drum Mine surface disturbance, as delineated
in Appendix A.

The Division will hold the Transferee responsible for the reclamation of
approximately 84 acres of existing Drum Mine surface disturbance, as delineated
in Appendix A.

The Transteror will retain responsibility for resolving the topsoil deficiency issue.

The Transteree’s 84 acre Drum Mine reclamation responsibility includes posting a
reclamation surety of $143,000, based on reciamation caiculations from Appendix
A information.

An additional 11 acres of surface disturbance will be approved as an amendment
to the Drum Mine permit. The Transferee will provide an additional $19,000
reclamation surety amount for the proposed amendment (Drum Mountain Project).

The Division will retain possession of the Transferor's $264,080 reciamation surety
bond, until the topsoil deficiency issue and the question of ultimate Drum Mine
reclamation responsibility between the Transteror and Transferes is resoived.

Resolution of the reclamation responsibility question may ultimately require an
additional adjustment to the Transferee's reclamation surety amount.

MN3/52

E00005587
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FILED

AUG 2 5 1997

SECRETARY, BOARD OF
OlL, GAS & MINING

BEFORE THE BOARD OF OIL GAS & MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH

In Re Petition Filed by the : RESPONSE OF JUMBO MINING
Division of 0il, Gas & Mining : COMPANY TO DOGM PETITION
for an Order Requiring Immediate AND NOTICE OF AGENCY ACTION
Reclamation of the Drum Mine in
Millard County, Utah By Western :

States Minerals Corporation and : Docket No. 97-009
Jumbo Mining Company. : Cause No. M/027/007

Pursuant to the Pre-Hearing Scheduling and Discovery Order
entered in the above-entitled matter by the State of Utah Board of
0il, Gas & Mining (“the Board”) on May 1, 1997 (“the Scheduling
Order”) and amended, on June 25, 1997, by the First Amendment to
Pre-Hearing Scheduling and Discovery Order and, on July 2, 1997, by
the Stipulation, Motion and Order For Second Amendment To Pre-
Hearing Scheduling and Discovery Order (collectiveiy, “the Amended
Scheduling Order”) and, in accordance with Rule 641-104-100, et
seq. of the Utah Administrative Code, Respondent JUMBO MINING
COMPANY (“Jumbo”), by and through its undersigned attorneys, hereby
responds as follows to the petition of the State of Utah Division
of 0il, Gas & Mining (alternatively, “the Division” or “DOGM”) that
is set forth in the Notice Of Agency Action dated and filed April

10, 1997 (“the petition”):

PRELIMINARY STATEMENT

In order to prevail upon its petition to require respondents



to reclaim the Drum Mine, DOGM must prove that mining operations at
the Drum Mine have been suspended for a continuous period of at
least five (5) years. See R647-4-117.4. Moreover, in order to
proceed formally before this Board, DOGM must show that the
conversion of these proceedings are in the public interest and that
the proceeding will not unfairly prejudice the rights of any
party.? See R647-5-105.1.11 and 1.12. It is respectfully
submitted that DOGM cannot meet such burdens as a matter of fact
and law.

In this regard, Jumbo denies each and every allegation made in
DOGM’s petition which asserts or implies that mining activities at
the Drum Mine have been continuously suspended for more than five
years past, that the Drum Mine cannot meet regulatory requirements
for “operation” in its present state, that the conversion of these
proceedings is in the public interest, and that the proceeding will
not unfairly prejudice the rights of any party.

Moreover, Jumbo respectfully maintains that DOGM’s petition

has failed to even suggest any evidence that would justify

reclaiming the Drum Mine at this time, or to invite the Board'’'s

! Other than its bald assertion to this effect, DOGM has
presented no legally cognizable basis for its conclusions.
Contrary to its assertion, the public will not benefit from the
conversion of the informal process to a formal hearing and the
parties will be unfairly prejudiced. Taxpayer money will be spent
needlessly on the hearing process and the parties will incur
substantial expenses to contest this formal action. These expenses
are entirely unwarranted and will amount to a significant portion
of the total reclamation costs.



attention to any applicable rule or regulation that would require
or even arguably justify the urged “expeditious® resolution of this
matter,” particularly in the face of the clearly demonstrable
eventuality that Jumbo will thereby sustain a loss of millions of
dollars and that the State of Utah and the surrounding community
could possibly sustain an even greater loss. If this Board were to
order reclamation at this time, it is certain that Jumbo would lose
buildings, equipment, earthworks and related infrastructure having
a value of approximately one million dollars and, as will be
evident from the discussion below, available gold ore reserves of

many millions more.

STATEMENT OF FACTS

Contrary to the unfounded assertions made by DOGM, mining
activities at the Drum Mine have not been “in a state of
suspension” or “cessation” since October 1, 1990. ee Statement of

the Case, Petition at 2 and paragraph 10. Although it is true that

? Even assuming a proper basis for reclamation, which does not
exist here, there is no law or any applicable regulation which
requires, as DOGM urges in its Statement of the Case, that a mine
must be “imminently returned to an active state.” See Statement of
the Case, Petition at 2. Many mines have been forced to reduce
their scale of operation for vyears, as dictated by market
conditions, legal considerations, or other events. Nowhere in the
regulations has this kind of reduction in scale of operation or
activity been deemed to be a cause for destruction of the mining
equipment and infrastructure which is required by reclamation. To
the contrary, DOGM’s own regulations contemplate a ten-year period
of suspension of mining operations, plus possible additional time
to allow for “unusual circumstances.” See R647-4-117.4.

3



heap leaching activities at the Drum Mine were suspended on October
1, 1990, it 1is not true that "“mining activities” were then
suspended; neither is it true that “mining activities have remained
suspended” since that time.? See Petition, at q10.
Notwithstanding the cessation of heap leaching, Jumbo has actively
engaged, without interruption, in other “mining activities” since
October 1990, including without limitation, surface and underground
exploration and development. In addition, Jumbo is in the process
of applying for a new heap leach permit, and will post additional
reclamation bonding for additional mining areas at the appropriate
time.

During every year since October 1990, Jumbo has been active in
surface and underground exploration and development. Backhoes and
bulldozers have been used to conduct exploration and development,
to dig pits for exploration purposes and to locate and sample for
the clay which will be required for the construction of a new heap,
as well as for the accumulation of the topsoil that will be

required for reclamation purposes. During this period, Jumbo has

> In large measure, the cessation of heap leaching activities
arose out of a contract dispute over reclamation responsibility
between Jumbo and Western which has been the subject of very
active, costly and on-going litigation in the Colorado Courts,
including two phases of a bifurcated trial, cross-appeals, and
cross-petitions for certiorari which are now pending decision in
the Supreme Court of Colorado. But for the subjects of this
litigation, heap leaching would, more than 1likely, have been
conducted by Jumbo from October, 1990 to the present. Hopefully,
after the imminent conclusion of this litigation, Jumbo will be
able to resume its heap leaching activities at the Drum Mine.

4



drilled a total of approximately 170 exploration holes and assayed
an estimated 5,000 samples for gold and other elements. All
throughout this period, Jumbo has also engaged in extensive on-site
drilling, sampling and pilot-scale metallurgical testing of
samples, mapping, geophysical work, and other “mining operations”
normal to “exploration” and “development” activities as defined by
DOGM’s own regulations. See R647-1I-106.

Prior to the cessation of heap leaching in 1990, Jumbo paid a
million dollars for the Drum Mine and spent several hundred
thousand dollars more on building haulage roads, stripping waste
preparatory to mining new ore, and engineering efforts aimed at
obtaining permits for old heaps, and for the construction of new
heaps. A pilot leaching test of more than 55,000 tons of new,
crushed ore was conducted to verify gold recoveries. Western had
not previously crushed the ore prior to 1leaching, and, as a
consequence, nearly one-half of the gold originally in the ore
remains unleached from the boulders and blind spots in the old
heaps. 1In light of these considerations, despite what amounted to
a forced and expensive® shut-down of its heap leaching activities,
Jumbo continued to actively engage in all other permissible mining
operations at the Drum Mine.

As a result of this work, significant additional gold ore

* As a result of the shut-down, Jumbo did not receive expected
revenues. Rather, it incurred 1literally millions of dollars of
expenses in holding costs and litigation expenses which have all
but exhausted Jumbo’s operating capital resources.

5



reserves have been discovered or inferred which will be sufficient
to insure a more than viable future operation at the Drum Mine.
More specifically, the recovery of more than 35,000 ounces of gold
(612 million gross value, if sold forward at today’s prices, near
$350 per ounce) from newly mined ores, as well as from crushed and
reprocessed old heaps, has been assured by the detailed pilot
testing, engineering, mining, and economic studies which have been
completed during the last several years of Jumbo’s uninterrupted
and continuous mining operations.

Provided that the existing plant and facilities remain intact®
and can be utilized as planned, the total cost of recovery of this
gold is projected to be in the range of $200 to $250 per ounce,
including costs of building new heaps and all project reclamation.
Start-up awaits only the availability of the operating capital

required to build a new heap,® to bond for additional reclamation,

> Among other things, reclamation at this time would cause the
unjustifiable destruction of buildings, machinery, equipment, and
earthworks, including generators, fuel storage tanks, water and
sanitary facilities, which have a replacement value exceeding
$1,000,000. These valuable assets, as well as analytical and ore
testing facilities, have been used for and made possible the
continued mining operations described above, in the areas of repair
and maintenance, engineering, exploration and development. Roads
have also been maintained to allow access for drilling and field
exploration.

¢ For some time past, Jumbo has been engaged in planning the
construction of a new leach heap. In addition to Jumbo’s engineers
and staff, consultants have been hired to provide the detailed
design and engineering work required by DWQ for a permit for a new
heap large enough to hold the new gold ore reserves. This project
is within a few weeks of being finished.
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and to mine and crush the first 100,000 tons of ore. Thereafter,
the operation will provide a very healthy cash flow from sales of
the gold recovered. Jumbo anticipates that this operating capital
will become available reasonably soon after the conclusion’ of the
pending litigation with Western.

In addition to the foregoing “mining operations,” for the last
five years Jumbo has continuously employed a watchman/mechanic on
the property to patrol the Drum Mine and to maintain Jumbo’s
equipment.

Jumbo has also paid substantial property taxes, claim fees and
lease royalties, in excess of $1 million, to wvarious public
agencies and land/lease owners in order to preserve intact all of
the components required for a viable future operation.

Since 1990, Jumbo has also demonstrably improved the
environment at the site, including, without 1limitation, the
following specific areas:

a) removal of buried fuel tanks left behind by Western, and
certification thereof by competent authorities;

b) removal and/or approved disposal of old fuel and reagent
drums left behind by Western;

c) sampling of existing disposal pits to prove that no

hazardous wastes have been buried on the property by Jumbo, and

' Experience has shown that most investors are not interested
in investing in a small gold mine which is embroiled in litigation.



characterization and removal, where indicated, of other wastes left
behind by Western;

d) removal of thousands of feet of old pipes from heaps,
preparatory to reprocessing and/or reclamation. This type of
cleanup is continuing where needed for all facilities which will
not be used in the future;

e) cementing of drill holes in areas where no future mining
was planned; and

f) reclamation of areas on which no future mining was
planned. This included final clean up, recontouring, replacement
of topsoil, and reseeding in the Monarch, Clara B, and Joy mining
areas.

During the temporary shut-down of heap leaching at the Drum
Mine, Jumbo has taken every reasonable action within its
capabilities to preserve, maintain, and improve the gold recovery
plant, facilities and ore reserves which it purchased from
Western.®

Further, Jumbo has taken appropriate measures to insure that
there has been no degradation of the environment. Notwithstanding
DOGM’s erroneous suggestions to the contrary, there is no evidence
whatsoever of environmental degradation; nor 1is there any

reasonable expectation that any environmental degradation or hazard

® Exclusive of extant gold ore reserves, the buildings,

equipment and infrastructure have a value of approximately one
million dollars.



will occur if reclamation were to be delayed until the expected
resumption of heap leaching at the Drum Mine.

Also contrary to the suggestions made by DOGM, there exists no
evidence that Jumbo’s existing operations interfere, in any way,
with the limited public recreational use of this remote area. In
point of fact, by maintaining access roads, Jumbo’s on-going mining
operations have assisted in public access to this area.

With respect to wildlife habitat, there is also no evidence to
suggest that Jumbo’s existing operations do anything but nurture
the wildlife of the area, by maintaining water holes in this arid
region and by preventing overgrazing by sheep of the areas within
the Drum Mine’s perimeter fences. This difference in vegetation is
readily visible to any visitor who would take note of it.

In summary, Jumbo has continued without interruption since
October 1990 to conduct, responsibly, a wide range of "“mining
activities” at the Drum Mine, other than heap leaching, all of
which activities are specifically encompassed by DOGM’s own
definition of “mining operations.” See R647-4-117.1.& 2. Indeed,
it was precisely because of the conduct of such operations and the
temporary nature of the suspension of heap leaching that Jumbo
never made application for “an extended suspension period” as
contemplated by R647-3-112. Moreover, DOGM never suggested that

Jumbo should make such an application, nor that such an application



would be necessary. In fact, in all respects, DOGM has

consistently dealt with Jumbo as an active mining operation.’

ARGUMENT

In this case, DOGM has instituted a formal proceeding by a
Petition to the Board seeking an order for immediate reclamation of
the Drum Mine. Rule 647-5-104 of the Utah Administrative Code
sanctions the commencement of informal proceedings against a mine
or mining operation in the interests of the public welfare. Such
action is undertaken by issuing a Notice of Agency Action and its
requisites under Rule 647-5-104.2, et seq.

These proceedings can be formalized to expedite the action
which DOGM wishes to pursue by petition to the Board in compliance
with Rule 647-5-106. Such application to the Board should be
entertained under this section only if the following criteria are
met: (1) the conversion is in the public interest, and (2)
conversion of the proceeding does not unfairly prejudice the rights
of any party. Rule 647-5-105.1.11 and 1.12.

The order from DOGM to both JUMBO and Western to reclaim the
Drum mine is based on Utah Administrative Code Rule 647-4-117.4.

In pertinent part, this rule provides:

° Jumbo’s “mining operations” at the Drum Mine were never
suspended. At all times, Jumbo considered the interruption of its
heap leaching to be temporary and at all times Jumbo and DOGM dealt
with each other in the context of an active, albeit, somewhat
impaired mining operation.
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Large Mining Operations that have Dbeen
approved for an extended suspension period
will be reevaluated on a regular basis.
Additional interim reclamation or
stabilization measures may be required in
order for a large mining operation to remain
in a continued state of suspension.
Reclamation of a large mining operation may [*°]
be required after five (5) years of continuous
suspension. The Division will require
complete reclamation of the mine site when the
suspension period exceeds ten years, unless
the operator appeals to the Board prior to the
expiration of the ten (10) year period and
shows good cause for a 1longer suspension
period. [Emphasis added in bold].

In order for DOGM to succeed in its Petition to the Board, it must
prove the continuous absence of “mining operations” for at least
five years. Rule 647-4-117.4.

Under the Utah Administrative Code, “Large Mining Operations
are defined to mean “mining operations which have a disturbed area
of more than five (5) surface acres at any time.” Rule 647-1-106.
“Mining operations” are further defined as:

[T]hose activities conducted on the surface of
the land for the exploration for, development
of, or extraction of a mineral deposit,

including, but not limited to, surface mining
and the surface effects of underground and in

situ mining; on-site transportation,
concentrating, milling, evaporation, and other
primary processing. ‘Mining operation’ does

not include: the extraction of sand, gravel,
and rock aggregate; the extraction of oil and
gas; the extraction of geothermal steam;
smelting or refining operations; off-site

1 The rules and regulations of DOGM contemplate mandatory
reclamation of a “suspended” property after 10 years, not 5 years;
and, even after 10 years, these regulations provide for extensions
justified by good cause.
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operations and transportation; or
reconnaissance activities which will not cause
significant surface resource disturbance and
do not involve the use of mechanized earth-
moving equipment such as Dbulldozers, or
backhoes. [Emphasis added in bold].

Rule 647-1-106. Thus the very definitions of the terms

within this rule are instrumental in determining whether

there has been compliance with the rule.?

“"Development” means “the work performed in relation to a
deposit following its discovery, but prior to and in contemplation
of production mining operations. Development includes, but is not
limited to, preparing the site for mining operations; further
defining the ore deposit by drilling or other means; conducting
pilot plant operations; and constructing roads or ancillary
facilities.” Emphasis added in bold; Rule 647-1-106.

“Exploration” consists of surface disturbing activities
pursued in hopes of discovering deposits or mineral deposits,
“*delineating the boundaries of a deposit or mineral deposit,” and

pinpointing specific locations of potential deposits or mineral

deposit existence. Id. “Exploration includes, but is not limited

1 To similar effect gee 43 CFR 3809.0-5(f) which provides that
“Operations means all functions, work, facilities, and activities
in connection with prospecting, discovery and assessment work,
development, extraction, and processing of mineral deposits
locatable under the mining laws and all other uses reasonably
incident thereto, whether on a mining claim or not, including but
not limited to the construction of roads, transmission lines,
pipelines, and other means of access for support facilities across
Federal lands subject to these regulations.”
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to, sinking shafts, tunneling, drilling holes, digging pits or
cuts, building roads and other access ways.” Id.

It is clear that, in accordance with these regulations, nearly
all of Jumbo’s above-listed activities are “mining operations.”
As a result, DOGM cannot prevail in its application as a matter of
fact and law.

Apart from this fatal flaw, DOGM’s order is predicated on Rule
647-4-117.4, which pertains to large mining operations "“that have
been approved for an extended suspension period.” Id. Contrary to
the provisions of the foregoing regulation, the Drum Mine mining
operations have never been suspended for an extended period of time
nor have they ever “been approved for an extended suspension
period.” See Id. In order to receive an official “extended
suspension” the operator of a mine must, pursuant to Rule 647-4-
117.3, give the Division written notice of suspension which is
expected to exceed five (5) years. Rule 647-4-117.3. The Division,
upon notification, must inspect the property within thirty (30)
days and approve of the suspension. Id.

None of this ever occurred. Not only did Jumbo not apply for
an extended suspension because of a temporary interruption of its

heap leaching activity*?, but, since October, 1990, operations at

12 gince October, 1990, Jumbo has been prevented from actively
pursuing its planned leaching activities at the Drum Mine by
unexpected and unavoidable circumstances. Leaching was shut down
due to Jumbo’s inability to get the permission of DOGM to run water
sprinkling tests required by DWQ to demonstrate that two leach
heaps did not leak, and thus they could not be permitted for

13



the Drum Mine were continuously and consistently in accord with the
legally defined examples of “mining.” Exploration and development
have been conducted well within the five-year statutory parameters.
For example, during every year since October 1990, Jumbo can show
that it was active in surface and underground exploration, as well
as in previously sanctioned access road development. Additionally,
backhoes and bulldozers were used to facilitate this process.
Further, Jumbo can also show that its activities also fit the
definition of “development” during each of the past several years.
Jumbo conducted drilling, sampling and testing of samples, mapping,
geophysical work, and other activities normal to the exploration
and development activities defined above.

To the extent that the rules of DOGM coincide with those of
the BLM, or are superseded by them, Jumbo also maintains that it

has never been in a mode of “non-operation” as referenced in

extended leaching, despite the fact that Jumbo had posted the full
amount of additional reclamation bonding required by DOGM.
Ironically, DOGM’s position was that since this test sprinkling of
water on the heaps was deemed to be “mining operations,” Western’s
concurrence was required before DOGM could give its permission.
Western refused to do so, seeking to force Jumbo into agreeing to
modify its contract with Western so as to require Jumbo to accept
all of Western’s prior reclamation responsibilities, including its
many and blatant permit violations. Rather than agree to such
extortionate terms, and having been deprived of the cash flow from
the gold which Jumbo had planned to recover from these two heaps,
Jumbo shut down its leaching operations, continued its available
mining operations and pursued its legal recourse in the Colorado
courts. Now, having previously forced Jumbo to cease its leaching
operations, DOGM seeks to force Jumbo to destroy the equipment
which it purchased from Western and has not been allowed to use.

14



federal regulations 43 CFR 3809.3-7. Therefore, an order for
reclamation is inappropriate.

In addition, any suggestion that the heaps or mining activity
are futile can be shown to be untrue. Implications that the Drum
Mine cannot produce sufficiently enough to be considered worthy of
remaining open are inaccurate. Two expert opinions, given by
professionals with an interest in purchasing portions of the Drum
Mine operation will lend testimony that the heaps are, in fact,
viable. Thus, forced reclamation of the Drum Mine will severely
prejudice Jumbo.

Reclamation at this time would violate the stated intent of
section 40-6-1 of the Utah Code, wherein “[i]lt is declared to be
in the public interest to foster, encourage and promote the
development, production and utilization of natural resources
in the State of Utah in such a manner as will prevent waste.”
Reclamation at this time would also cause unjustifiable and
completely unnecessary destruction of buildings, wmachinery,
equipment, and earthworks which have a combined value of
approximately one million dollars; the loss of untold tax revenue
to the 1local community and the State of Utah; the equally
unjustifiable and unnecessary loss of job opportunities to the
local inhabitants; and the loss to local merchants of opportunities
to sell materials and supplies to an active and going concern, all
of which would 1likely be valued at many millions of dollars.

Furthermore, if reclamation were ordered by the Board, the

15



costs and delays incident to inevitable administrative and judicial
action would be substantial to all concerned. Such further
litigation would surely postpone, or worse yet, prevent entirely,
Jumbo’s anticipated full operation and reclamation of the property,
and possibly force Jumbo into bankruptcy. Considering the many
problems which will be generated for both the State and Jumbo if
the Board were to order immediate reclamation, it should be
apparent that this order should be denied. Reclamation at this
time would be a costly mistake for all concerned. It would deprive
the State of a valuable small business, and the employment and
income to be derived therefrom. And it would impose, unfairly, a

catastrophic loss on Jumbo.

CONCLUSION

For all of the foregoing reasons, Jumbo respectfully requests

the Board to deny DOGM’s petition.

Respectfully submitted,

HOLLAND & HART LLP,

215 South State Street

Suite 500

Salt Lake City, UT 84111-2346
Telephone No.: 801-595-7800
Telefax No.: 801-364-9124

DATED: AUGUST 25, 1997 BY: LWW? «( \J(A/\/)&/V

SALT LAKE CITY, UTAH LAWRENCE J. JENSEN, ESQ., #1682
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DATED: AUGUST 25
MORRISTOWN, NEW JERSEY

JP082597.C1B

1997 BY:
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Z. LANCE SAMAY
ATTORNEY AT LAW
A PROFESSIONAL CORPORATION

ONE WASHINGTON STREET

POST OFFICE BOX 130
MORRISTOWN, NJ 07963-0130
TELEPHONE NO.: 973-540-1133
TELEFAX NO. : 973-540-1020

_ ZPW\/17

QNCE SAMAY, ESQ.
ORNEYS FOR RESPOND

JUMBO MINING COMPANY



Certificate of Service

I hereby certify that on August 25, 1997, I served a copy of the foregoing
to the following via hand delivery:

Daniel G. Moquin
Assistant Attorney General
- 3 Triad Center, Suite 475
Salt Lake City, UT 84180

Thomas A. Mitchell
Assistant Attorney General
3 Triad Center, Suite 475
Salt Lake City, UT 84180

Patrick J. O’Hara
Assistant Attorney General
3 Triad Center, Suite 475
Salt Lake City, UT 84180

H. Michael Keller

Van Cott, Bagley, Cornwall & McCarthy
50 S Main, Suite 1600

Salt Lake City, UT 84144

and via U.S. mail, postage prepaid to the following:

Steven Alfers, Esq.
Alfers & Carver

730 17" Street, Suite 340
Denver, CO 80202




| FILED

AUG 2 2 1997

SECRETARY, BOARD OF
BEFORE THE BOARD OF OIL GAS & MINING OIL, GAS & MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH )

In Re Petition Filed by the RESPONSE OF JUMBO MINING
Division of 0il, Gas & Mining COMPANY TO MOTION FOR
for an Order Requiring Immediate : ORDER GRANTING DISCOVERY
Reclamation of the Drum Mine in :

Millard County, Utah By Western

States Minerals Corporation and : Docket No. 97-009

Jumbo Mining Company. : Cause No. M/027/007

Pursuant to the notice of hearing issued by the State of Utah
Board of 0il, Gas & Mining (“the Board”) on August 11, 1997,
regarding the motion of WESTERN STATES MINERALS CORPORATION
. (alternatively, “Western” or “WSMC”) for an order to grant
discovery (“the motion”), and in accordance with Rules 26 and 34 of
the Utah Rules of Civil Procedure, JUMBO MINING COMPANY (“Jumbo”),
by and through its undersigned attorneys, hereby responds to the
motion as follows:

1. On July 24, 1997, Jumbo received a certified two-page
letter (“the letter”) from Steven D. Alfers, Esq., of Alfers &
Carver, LLC, one of Western’s attorneys. A Xerox copy of the
letter is attached hereto and made a part hereof as Exhibit 1.

2. The letter, which was dated July 14, 1997, postmarked
July 21, 1997 and addressed to Jumbo’s President, Edwin B. King,
stated, among other things, that “WSMC must gain access to the Drum
Mine to take samples of rock, soil and water from the leach pads

and waste rock dumps, and to survey the condition of the site.



Such sampling may include drilling of the waste rock dumps and
leach piles, if necessary.” Exhibit 1 at 1.

3l The letter requested Jumbo to provide Western with
“access for discovery” and further requested a response “within
five working days.”

4. Notwithstanding the several procedural improprieties?
that attended Western’s request, Jumbo undertook to prepare an
appropriate response to the request in accordance with Rules 26 and
34 of the Utah Rules of Civil Procedure.

5. Before that response could be transmitted to Mr. Alfers,
and well before Jumbo was obliged to respond to Western’s request,
on or about July 28, 1997, Mr. Alfers served upon Jumbo a premature
and, we think, unnecessary motion.

6. That is so, among other reasons, because Jumbo 1is
agreeable to Western’s request for discovery.

7 s Such discovery must, however, accord with the following
conditions, all of which must be met prior to any entry by Western
upon the Drum Mine site:

a. Western shall provide Jumbo’s attorneys and Mr. King

with written notice of any such entry, at least ten (10)

days beforehand, in order that Jumbo can make appropriate

arrangements to escort Western’s personnel around the
Drum Mine site.

! Among other things, the letter was addressed to Mr. King
rather than his attorneys, was actually mailed seven days after
its date and demanded a response “within five days” of a lapsed
date rather than the thirty days after proper service that is
provided by Rule 34 of the Utah Rules of Civil Procedure.
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b Any and all discovery activities must be legal,
i.e., approved by any and all agencies of government
having operational jurisdiction over the Drum Mine.

= Any and all discovery activities must be

specifically approved by Jumbo, which approval shall not

be unreasonably withheld.

d. Western shall provide Jumbo’s attorneys and Mr. King

with acceptable proof of Workman’s Compensation coverage

in the State of Utah for any personnel that will perform

any discovery work on the Drum Mine site. And,

e. Western shall execute and deliver to Jumbo, a hold

harmless and indemnification agreement, acceptable to

Jumbo’s attorneys and Mr. King, that will protect Jumbo

and its personnel from and against any and all liability

and loss arising out of the requested “access for

discovery” and/or any and all discovery activities.

8. In the event that the foregoing response will not result
in Western’s withdrawal of the motion prior to its hearing date,
Jumbo respectfully requests the Board to consider this response as
a cross motion for a protective order, pursuant to Rule 26 (c) of
the Utah Rules of Civil Procedure, that the requested discovery not
be had or that it be had only in accordance with the foregoing
conditions.

e In this connection, it is noteworthy that there have been
no significant changes at the Drum Mine site since Western's
representatives sampled the heaps and dumps in 1990 and again
inspected the property in December, 1993.

10. Finally, it should also be noted that the judicial

determinations of reclamation responsibility that have so far been

made by the courts of Colorado are not as inclusive as has been



suggested by Western, and that, in any event, those determinations
are presently pending a Petition for Certiorari that was filed by
Jumbo with the Supreme Court of Colorado on May 5, 1997.

11. For all of the foregoing reasons, Jumbo respectfully
requests the Board to deny the discovery requested by Western or to
permit it only upon the conditions recited in subparagraphs 7 a.
through 7 e.

Respectfully submitted,

HOLLAND & HART LLP,

215 South State Street

Suite 500

Salt Lake City, UT 84111-2346
Telephone No.: 801-595-7800
Telefax No.: 801-364-9124

DATED: AUGUST 22, 1997 BY: 5
SALT LAKE CITY, UTAH LAWRENCE J. JENSEN, ESQ., #1682

Z. LANCE SAMAY
ATTORNEY AT LAW
A PROFESSIONAL CORPORATION

ONE WASHINGTON STREET

POST OFFICE BOX 130
MORRISTOWN, NJ 07963-0130
TELEPHONE NO.: 973-540-1133
TELEFAX NO. : 973-540-1020

. 9?,,,,\,, \/
DATED: AUGUST 21, 1997 BY:

MORRISTOWN, NEW JERSEY \~E)/LANCE SAMAY, ESQ.

ATTORNEYS FOR RESPONDENT
JUMBO MINING COMPANY

JM082297.A1B



.&lfers & Carver,LLC
Attorneys At Law
" Equitable Building
730 17th Street, Suite 340
Tel: (303) 592-7674 Denver, Colorado 80202 Fax: (303) 592-7680

July 14, 1997

VIA CERTIFIED MAIL—RETURN RECEIPT REQUESTED

Edwin B. King, President
Jumbo Mining Company
6305 Fern Spring Cove

Austin, TX 78730
0013-0013

Re:  Access to Drum Mine for Discovery Purposes
Dear Mr. King:

Western States Minerals Corporation ("WSMC") is named, together with Jumbo Mining
Company ("JMC"), as a party to a petition by the Utah Division of Oil, Gas and Mining
("DOGM") for an order requiring immediate reclamation of the Drum Mine.

As you know, WSMC has had no occupancy of the Drum mine since late 1988, when
JMC acquired the property. WSMC does not know the condition of the heaps and waste dumps
that DOGM alleges must be reclaimed by WSMC. In order to defend itself against DOGM's
proposed reclamation order, and to put a credible value on any potential liability that WSMC
may be facing, WSMC must gain access to the Drum mine to take samples of rock, soil and
water from the leach pads and waste rock dumps, and to survey the condition of the site. Such
sampling may include drilling of the waste rock dumps and leach piles, if necessary. WSMC
requests that JMC provide it access for discovery as provided in Utah Rules of Civil Procedure
26 and 34, which provide for discovery by entry onto land of any party.

WSMC neither admits nor assumes any liability or responsibility for reclamation at the
Drum mine by this request; it seeks access only for purposes of discovering evidence or
information likely to lead to the discovery of evidence relevant to its defense of the petition.



Edwin P. King, President
Jumbo Mining Company
July 14, 1997

Page 2

Please inform us within five working days whether you will provide the requested access.
You may respond to WSMC at the address of Alfers & Carver, LLC shown above.

Very truly yours,

Christophier G. Hayes
Attorneys for
: / Western States Minerals Corporation
cc: Z. Lance Samay
James W. Carter
John Carmody

Thomas A. Mitchell, Esq.
Daniel G. Moquin, Esq.
Patrick O'Hara



CERTIFICATE OF SERVICE

I certify that on August 22, 1997, I served a copy of a Response of Jumbo
Mining Company to Motion for Order Granting Discovery to the following by

O
X
a

U.S. Mail, postage prepaid
Hand Delivery
Fax

Daniel G. Moquin
Assistant Attorney General
3 Triad Center, Suite 475
Salt Lake City, UT 84180

Thomas A. Mitchell
Assistant Attorney General
3 Triad Center, Suite 475
Salt Lake City, UT 84180

Patrick J. O’Hara
Assistant Attorney General
3 Triad Center, Suite 475
Salt Lake City, UT 84180

H. Michael Keller

Van Cott, Bagley, Cornwall & McCarthy
50 South Main Street, Suite 1600

Salt Lake City, UT 84144

MAILING CERTIFICATE

Further, I certify that on August 22, 1997, I served a copy of a Response of
Jumbo Mining Company to Motion for Order Granting Discovery to the following

by

00K

U.S. Mail, postage prepaid
Hand Delivery
Fax

Steven Alfers, Esq.
Alfers & Carver
Attorneys for Western States Mineral Corp.
730 17th Street, Suite 340
Denver, CO 80202

ather Anderton
Secretary
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OF 011, GAS & MINING |~ August 21, 1997

ALLEN R CERNY

SECRETARY

WESTERN STATES MINERALS CORPORATION
4975 VAN GORDON STREET

WHEAT RIDGE CO 80033

Dear Mr. Cerny:

We are in receipt of your July 23, 1997 letter in which you requested
that we send to your companies copies of all correspondence between
the BLM and Jumbo Mining Company (JMC). Please bear in mind that this
is not the only office of the BLM with which JMC could conceivably
correspond, and that we can only provide you correspondence between
this office and JMC. We will try to accommodate your request by
providing you with any correspondence relevant to your dispute with
JMC, but to obtain any other documents you will need to submit a
specific request and include sufficient funds for copying.

We have enclosed with this letter several documents which you have
requested in your fax of August 14, 1997. We have also enclosed a
serial register page and chronological list for your case file.

If you have any questions, please feel free to contact Ron Teseneer at
(801)743-3126, or Sheri Wysong at (801)743-3125.

Sincerely,

A ha,

Rex Rowley
Area Manager

Enclosures
Serial Register Page
Chronological List
Missing Pages from UDOGM's Chronological List
April 27, 1989 Letter from Ed King to UDOGM
Page 2 of Docket 91-021
Page 2 of Docket 91-002

cc: Wayne Hedberg, (UDOGM)
Ed King, Jumbo Mining Company
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BEFORE THE BOARD OF OIL, GAS & MINING

DEPARTMENT OF NATURAL RESOURCES JUL 3 0 1997
STATE OF UTAH SEC , BOARD OF
OlL, w5 & MINING
In the Matter of the Petition Filed by the MOTION FOR'ORDER
Division of Oil, Gas and Mining for an Order GRANTING DISCOVERY
Requiring Immediate Reclamation of the Drum
Mine, from Western States Minerals, Docket No. 97-009
Corporation and Jumbo Mining Company, Cause No. M/027/007
Millard County, Utah.

COMES NOW Western States Minerals Corporation, a Colorado corporation ("WSMC")
and asks the Utah Board of Oil, Gas and Mining ("Board") for an order granting discovery of
persons, documents, real property and other things in connection with the above-captioned
proceeding.

The "Petition Filed by the Division of Qil, Gas & Mining for an Order Requiring
Immediate Reclamation of the Drum Mine" by the Division of Oil, Gas and Mining ("DOGM")
is a request for a Formal Adjudicative Proceeding as defined by R641-100-200 and the Utah
Administrative Procedures Act, Title 63, Chapter 466, Utah Code Annotated (1953, as amended).
The normal discovery procedures of the Utah Rules of Civil Procedure apply to such
proceedings. R641-108-900; 40-6-1 et seq., Utah Code Annotated (1953, as amended).

Rule 26 of the Utah Rules of Civil Procedure provides that it shall be analogous to Fed.
R. Civ. Proc. 26; part (a)(5) of that rule provides that "Parties may obtain discovery by one or
more of the following methods: ... permission to enter upon land or other property under
Rule 34 or 45(a)(1)(c), for inspection and other purposes . . . ."

WSMC and Jumbo Mining Company ("Jumbo") are named as parties to this proceeding.

WSMC therefore requests leave of the Board of Oil, Gas & Mining Department of Natural



o  _

Resources, State Of Utah (the "Board") to serve upon Jumbo an order allowing WSMC, its
agents and employees entry upon the premises of the Drum Mine for the purposes of measuring,
surveying, photographing, testing, and sampling the heap leach piles, waste rock piles, adjacent
soils and any surface or underground water found thereon. Such testing and sampling may
include the use of drilling equipment.

WSMC's proposed activities are for the purpose of discovering facts and other matter
relevant DOGM's allegations that WSMC is responsible for reclamation of part of the Drum
mine site. The information sought is likely to be admissible in Formal Proceedings before the
Board, or is likely to lead to the discovery of admissible evidence.

WSMC and Jumbo have been involved in lengthy litigation over reclamation
responsibility at the Drum mine; despite clear language in the sale agreement and an unbroken
series of court decisions affirming Jumbo's sole responsibility for reclamation, Jumbo has
resisted assuming its responsibilities. DOGM has failed to require Jumbo to assume its
responsibilities as operator, and has instead made the above-captioned petition to the Board.
DOGM seeks to compel WSMC to reclaim part of the site, even though WSMC has satisfied the
conditions subsequent for its permit transfer and surety release by DOGM. WSMC requires the
information to be gained by access to the Drum mine to mount its opposition to the DOGM
petition for agency action, and to form an opinion of its potential exposure to liability if its
defense is unsuccessful.

PRAYER FOR RELIEF
WHEREFORE, WSMC requests the following:
1. An Order of the Board compelling Jumbo to allow SMC access to the Drum mine

for purposes of discovery.
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Requested thisé& day of July, 1997.

RS & CARVER, LLC.

730 Sevghteenth Street, Suite 340
Denver, CO 80202
(303) 592-7674

Attorneys for Western States Minerals Corporation
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Certificate of Mailin,

I hereby certify that I have this day served the foregoing instrument upon all
parties of record in this proceeding by mailing a copy thereof, properly addressed, with

postage prepaid, to:

H. Michael Keller, Esq.
Van Cott, Bagley, Cornwall & McCarthy

Attorneys for Western States Minerals Corp.

50 South Main St., Suite 1600
Salt Lake City, UT 84144

Daniel G. Moquin, Esq.

Asst. Attorney General - State of Utah
Attorney for Division of Oil, Gas & Mining
1594 West North Temple, Suite 300

PO Box 140855

Salt Lake City, UT 84114-0855

Z. Lance Samay, Esq.

Attorney for Jumbo Mining Company
1 Washington Street

PO Box 130

Morristown, NJ 07963

Thomas A. Mitchell, Esq.

Asst. Attorney General - State of Utah
Attorney for Division of Qil, Gas & Mining
160 East 300 South, Sixth Floor

P.O. Box 140857

Salt Lake City, UT 84114-0857

Lawrence J. Jensen, Esq.

Holland & Hart

Attorney for Jumbo Mining Company
215 South State Street, Suite 500

Salt Lake City, UT 84111

Lisg A. Beckman, Legal Secretary

The original and one copy of the foregoing instrument was sent, via certified U.S.

mail, postage prepaid to:

The Board of Oil, Gas & Mining
Department of Natural Resources
State of Utah

1594 West North Temple, Suite 1220
Salt Lake City, UT 84114

/W;k\ Q/ /Wzmv

Lisa A. Beckman, Legal Secretary




